Creating the Permanent Prisoner

SHARON DOLOVICH

I. American Penalitys Exclusionary Project

Every year, hundreds of thousands of people churn through the great revolv-
ing door of the American penal system. In 2006 alone, more than 840,000
people were convicted of felonies and sentenced to some period of confine-
ment.! Of these, approximately 460,000 were sent to state prison, with an
average sentence of 4 years and 11 months.> By contrast, as of 2008, only
slightly more than 41,000 people were serving life without parole (LWOP)
sentences,” a mere 1.7% of the total incarcerated population.*

Based on these numbers, one might well regard LWOP as the anomaly,
and certainly not emblematic of the system as a whole. In this chapter, how-
ever, I argue that it is LWOP that most effectively captures the central moti-
vating aim of the contemporary American carceral system. LWOP promises
permanent exclusion. In one move, it guarantees that the targeted offender
will never reemerge, never reintegrate, never again move freely in the shared
public space. Of course, not every person convicted of a felony can receive an
LWOP sentence. Instead, the vast majority of prison terms are time limited,
and even many people who get life sentences retain the promise of parole
eligibility. The penal system thus operates, at least formally, on the principle
of temporary removal—a principle that fits neatly with a host of other more
familiar penological theories (retribution, deterrence, etc.). But a closer look
at the system itself, taking into account the way it actually functions and the
experience of the people inside it, tells a different story, one more consistent
with the ideal of wholesale banishment that LWOP embodies.

At issue is what might be called society’s collective disposition toward the
people the state has incarcerated. The range of possible such dispositions can
be imagined as along a spectrum. At one end is a commitment to mean-
ingful reintegration. At the other is a commitment to permanent exclusion.
Every polity that punishes crime with imprisonment must lie somewhere on
this spectrum. To determine exactly where a given polity falls, one must look
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beyond aspirational statements and rhetorical claims to the actual practices
that collectively mediate the interaction between the society at large and
those people who are or have been incarcerated.

Consider first the ideal types. In a society fully committed to meaningful
postrelease reintegration—call this a reintegrationist system—the state would
help people in custody to develop prosocial skills consistent with successful
reentry and to remedy or mitigate whatever antisocial traits or tendencies are
likely obstacles to their living healthy and productive lives on the outside.” A
reintegrationist system would institute a meaningful parole process through
which, perhaps after a custodial term proportionate to the crime, individu-
als would have the chance to show that they could be released without any
appreciable risk to public safety—and would actually be released subsequent
to such a showing. On release, people would be helped to assemble the com-
ponents of a successful postcustody existence: a job, a place to live, the means
to reunite with family, etc. On the other end of the spectrum, a society com-
mitted to permanent exclusion—call this an exclusionist system—would do
precisely the opposite.

Given the complexity of modern society, the inevitable scarcity of
resources, and the intractability of many social problems known to lead to
violence and other antisocial conduct,® a fully reintegrationist society may be
an impossible ideal. But my claim in this chapter is that the American car-
ceral system, once to some extent at least rhetorically committed to reinte-
gration, has ceased even to gesture in that direction. Instead, in the past three
decades, this system has come explicitly to embrace the opposite approach,
that of permanent exclusion. Innumerable aspects of the American penal
experience speak to this exclusionist commitment. In American prisons,
there is little if any programming to help people in custody to address the
incapacities that led them to prison in the first place. To the contrary, prison
conditions today tend to exacerbate whatever antisocial tendencies people
brought with them into custody and to undermine the development of the
skills needed to succeed outside prison. Even those people who are parole
eligible and capable of living productive and law-abiding lives out in the
community are persistently denied not only release but even the opportunity
to make the case that they could be safely freed. And those fortunates who
are released will face a host of state-imposed obstacles making it extremely
difficult for them to construct stable and law-abiding lives on the outside.

Viewed through this lens, what may otherwise appear as unrelated if
unfortunate features of the current penal climate turn out to be mutually
reinforcing components of a particular kind of carceral system. This exclu-
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sionist system has no real investment in the successful reentry of the people
the state has incarcerated. Instead, a variety of forces (legal, political, eco-
nomic, and cultural) array themselves against any meaningful loosening of
state control, taking different forms depending on the context but all directed
toward the ultimate aim of denying readmission to the shared social space to
those people once marked out as prisoners.

In this way, the American carceral system has become a key instrument
of social organization, a central means (if not the central means) by which
the state manages both deviant behavior and perceived threats to the social
order.’” The logic of this organizational system is simple: those who are judged
undesirable or otherwise unworthy lose their status as moral and political
subjects and are kept beyond the bounds of mainstream society. And once
excluded in this way, it becomes difficult, if not impossible, for people ever
fully to return. In the American context, the experience of having been incar-
cerated thus can no longer be construed as simply one aspect of a person’s
life history. With few exceptions (the Martha Stewarts, the Conrad Blacks),
a person who has once donned the telltale orange jumpsuit acquires a new,
fixed social identity, that of inmate, and is thereby transformed into someone
who is simultaneously outside society’s moral circle and a perennial subject
of state control.® At a rhetorical level, the fact of the crime itself justifies the
subsequent social exclusion. But given the profile of the people most likely to
wind up in prison—disproportionately drug addicted, mentally ill, illiterate,
unskilled, indigent, and/or people of color—the criminal justice system may
simply represent the most obvious sorting mechanism for officially branding
as noncitizens those populations with whom, for whatever reason (hatred,
fear, or even simple distaste), mainstream society would prefer not to have
to deal.

Once the carceral system is understood on these terms, it becomes unsur-
prising that people of color—African Americans in particular—are dramati-
cally overrepresented in the nation’s prisoner population.” As Loic Wacquant
has forcefully argued, from slavery to Jim Crow to the northern ghetto, the
history of race relations in America has been one of racial segregation offi-
cially and violently enforced.”” On Wacquants telling, the American prison
expansion of the 1980s and 1990s was a direct response to the declining
demand for labor in the postindustrial economy and the consequent emer-
gence of a predominantly black urban underclass, the threat of which the
ghetto could no longer contain." Yet one need not regard the need for a new
form of racial control as the only possible explanation for mass incarcera-
tion to recognize that African Americans bear a considerable disproportion
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of the exclusionary burdens imposed by the current carceral system—and
that, as a consequence, this system has emerged as the preeminent mecha-
nism by which African Americans without social or economic capital are
“define[d], confine[d], and control[led].”* Nor, once this feature of the sys-
tem is acknowledged, is it possible to deny that the exclusionary imperative
of the American carceral system has a profoundly racial cast.

LWOP is the most obvious and expeditious way to effect permanent
exclusion. But as already noted, not everyone convicted of a crime can get
LWOP. In an exclusionary system, an LWOP sentence is only one of many
penal strategies in place to maintain the boundary between inmates and the
broader society. In what follows, I chronicle some of these strategies, which
together ensure a life of struggle at the margins of society even for those
people who manage on release to avoid subsequent reincarceration.” First,
I explore the character of prison conditions and argue that the experience of
incarceration in American prisons today exacerbates the antisocial behavior
of those in custody and undermines their ability to live healthy and produc-
tive lives on the outside. In these ways, the institutional shape of American
prisons ensures that people with time-limited sentences—the vast majority
of the people in prison—will find it hard after being released to avoid reof-
fending and thus being reincarcerated. Second, I examine some of the strate-
gies that have been adopted to constrain the parole prospects of even those
people who manage against the odds to preserve or develop prosocial skills
while in custody and who would thus pose little or no public safety threat
on release. Third, I consider the collateral consequences of felony convic-
tions and explore the way these consequences heavily burden the prospects
of newly released offenders—even those former prisoners who are able to
avoid reoffending. In this way, society’s commitment to permanent exclusion
proves to reach beyond the prisons, keeping on society’s margins even those
formerly incarcerated individuals capable of living lawfully on the outside.
Indeed, as the work of Katherine Beckett and Steve Herbert demonstrates,
the drive to exclude extends still further, so that even people without crimi-
nal convictions but who are perceived as “disorderly” or otherwise socially
“undesirable” have been finding themselves forced out of the public space.

This way of framing American penal policy may seem to sideline inappro-
priately the more legitimate penological purposes—retribution, deterrence,
etc. As will be seen, however, there is a strikingly poor fit between these more
familiar penological justifications and the actual practices of the penal sys-
tem. This mismatch strongly indicates the need for an alternative explana-
tion—hence my central claim, that the American carceral system, although
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perhaps rhetorically motivated by more familiar penological goals, is in
practice designed to mark certain undesirables as social deviants and con-
sign them to lives beyond the boundaries of mainstream society. For many
of those so marked—more than 2.3 million at last count®—this extrasoci-
etal existence is lived in locked institutions clearly distinct from the social
space shared by the privileged persons who retain full political status as citi-
zens. Others, freed (often only temporarily) from custody, exist on society’s
margins: skid rows, homeless shelters, “inner cities,” some public housing
projects, etc. If these noncustodial marginal spaces are preferable to prison,
their inhabitants are still often reduced to what Italian political theorist Gior-
gio Agamben calls “bare life,” i.e., naked physical being without political,
legal, or social status.” Agamben’s division between bare life and political
existence maps the divide between exclusion and inclusion that, I argue,
forms the foundational logic of the American carceral state.”® Only once this
logic is recognized does it become possible really to understand—and thus
effectively to challenge—the seemingly disparate exclusionary practices that
together define the terms of existence for people marked as criminals.
But first, some historical context.

I1. The Emergence of the Exclusionary Ideal: A Brief, Partial
History

According to the standard historical account, American penological prac-
tice for much of the 20th century was informed by a rehabilitative ideal, on
which “the criminal was conceived of as a flawed but fixable individual and
the state’s responsibility was to provide the expertise and resources needed to
remediate those flaws.”” In the 1970s, however, there was a sudden assault on
this model from multiple directions, and the void created by its swift aban-
donment was filled by the highly punitive and unforgiving approach that
reigns today.?

As it happens, recent work has challenged this “monotonic” account,”
exposing as mythic the notion of a widespread national commitment to a
rehabilitative ideal.? Instead, penological practices seem to have varied by
region, with the rehabilitative model reigning in “the Northeast, Midwest and
coastal West,” while the South and states in the “Sunbelt”—including, among
others, Arizona, Nevada, New Mexico, and Utah—cleaved to an approach
more consistent with the harsh penal practices that currently define Ameri-
can penality. Still, if historically the motivating conceptions of penal prac-
tice nationwide have hardly been uniform, the evolution of sentencing policy
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in the United States since the 1960s nonetheless reveals a notable change in
the governing conception of the penal subject, consistent with a shift from
some acceptance of reintegration to a wide embrace of wholesale exclusion.

In the sentencing context, this shift was most obviously expressed by the
move from indeterminate to determinate penalties. For most of the 20th
century, criminal sentencing in the United States was “indeterminate”: for
any given crime, legislatures would stipulate statutory ranges (e.g., 5 to 15
years, 10 years to life), and judges would exercise their discretion to sentence
within that range in particular cases.” This was true even in Arizona,” where
the commitment to rehabilitation was at best “fragil[e] and fleeting”* And
in some contexts—most notably, California, which “[b]y the early 1970s . . .
sentenced nearly all serious offenders to an indeterminate term of between
one year and life in prison”—even the judge would sentence within a broad
range, leaving it to parole boards to determine the precise length of time an
individual would actually serve.?

As Joan Petersilia explains, during this period, “[i]ndeterminate sentenc-
ing coupled with parole release was a matter of absolute routine and good
correctional practice”” Even in places with shallow commitments to reha-
bilitation, these two systems acted in concert, reflecting the belief that cus-
tody decisions should be individualized and that people who committed
crimes could be “reformed”* Together, they gave individuals found suitable
for release the chance to build stable lives on the outside.” Consistent with
this approach, people could earn time off their sentences for good behavior,
an incentive promoting the development of skills and habits compatible with
successful reentry. Crediting time for good behavior also had a positive effect
on the prison environment, making it safer, more orderly, and thereby less
destructive of (and less scary for) the people who lived inside.

Under this system, it was expected that even people with life sentences
would at some point be released. As recently as 1980, the Supreme Court
could justify upholding a Texas decision imposing a life sentence for passing
a bad check in part because that state’s “relatively liberal policy of granting
‘good time’ credits” meant that lifers “become eligible for parole in as little
as 12 years.”*” But even as Justice Rehnquist wrote those words, strong oppo-
sition toward indeterminate sentencing had already emerged from several
points on the political spectrum.*® And one point on which diverse critics
agreed was that the penal goal of rehabilitation was wrongheaded and should
be abandoned.

The broader aim of the rehabilitative model was “to effect changes in the
characters, attitudes, and behavior of convicted offenders” so that they could
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safely and productively be returned to society on completion of their sen-
tences. True, as Craig Haney notes, even in the heyday of programmatic
efforts to rehabilitate people behind bars, “very few prisons anywhere in the
United States ever really functioned as full-fledged treatment or program-
oriented facilities”* But there was nonetheless a belief among many correc-
tions professionals that society’s interests could best be served by providing
prisoners with tools to help them become productive citizens. The broad-
based commitment to rehabilitation, coupled with recognition of the lim-
its of individualized therapies in isolation from community, even led prison
administrators to call for broader adoption of alternative “community-based
programs” and for the use of institutionalization as “a last resort to be used
only when the system had [demonstrated] that it was necessary.*

If in practice, prison treatment programs were unable to live up to their
advocates’ highest aspirations, the widespread institutional commitment
to the rehabilitative ideal at least signaled a recognition—key for our pur-
poses—that penal subjects were fellow human beings with, as Mona Lynch
puts it, “all of the psychological and sociological complexity inherent in
being human”¥ As such, they were thought to be capable of change and
growth, and worthy targets for state investment and intervention.® Consis-
tent with this view was the sense that antisocial behavior was a collective
problem requiring a collective solution. Indeed, during this period, it was
not uncommon to find official acknowledgment of the possibility that indi-
vidual criminal behavior was “produced much more by social than individ-
ual pathology™ and thus that to prevent crime, society itself would need to
change.

This way of construing crime and criminal offenders was thus recogniz-
ably reintegrationist. Of course, the extent of the reintegrationist commit-
ment should not be overstated; a society truly disposed toward meaningful
reintegration would have been unwilling in the first place to deploy a penal
strategy against society’s most disadvantaged citizens and would instead
have opted for meaningful social programs to assist those who are mentally
ill, drug addicted, illiterate, etc., to deal with those problems without involv-
ing the criminal justice system.* This difference must be acknowledged if we
are to have an accurate sense of where American society pre-1980 fell on the
spectrum between reintegration and exclusion. Still, during this period, it
was generally expected even in the most punitive states that people impris-
oned for their crimes would at some point rejoin society.*

As noted, however, by the mid-1970s, the rehabilitative model informed
by this seemingly reintegrationist conception was coming under major crit-

102 I SHARON DOLOVICH



icism from multiple quarters. The combined effect of these assaults was a
rapid and dramatic shift in penological priorities toward a more punitive
approach, even in those jurisdictions previously committed to rehabilita-
tion.”? One casualty of this shift was the then-widespread regime of inde-
terminate sentencing. What emerged instead was a system of “determinate”
or mandatory sentences, in which penalties stipulated a specific term and
any official discretion to authorize early release was strongly curtailed. Con-
sistent with this new approach, many states entirely abolished discretionary
parole, and others considerably narrowed its scope.* By 2002, “just 16 states
still gave their parole boards full authority to release inmates through a dis-
cretionary process”*!

The turn to mandatory sentencing proved a signal event in the emergence
of the exclusionary ideal in American penology. The previous open-ended
model was certainly not perfect. For one thing, the wide discretion afforded
prison officials produced a pattern of inconsistent and arguably discrimina-
tory outcomes that ultimately pushed even the political left to advocate fixed
terms. But whatever the shortcomings of a system of indeterminate sentenc-
ing combined with meaningful parole review, it at least embodied an inclu-
sionary disposition toward the people the state incarcerated. By contrast,
in a determinate sentencing system, individual character and capacities are
irrelevant,® as is the question of whether a given person might be able to live
safely and productively in society. A mandatory sentence is a commitment to
the social exclusion of the sentenced person for the stipulated period, irre-
spective of anything he or she might do or not do, be or not be. Any under-
standing of prisoners as people drops out of the picture.

The stripped-down conception of the penal subject reflected in manda-
tory sentencing schemes stands in stark contrast to the animating vision of
the indeterminate approach. This shift was no accident. It reflected a broader
transformation in attitudes toward convicted offenders, consistent with the
self-consciously punitive penal policies—concerned less with social welfare
than with the infliction of “penal harm™¢—broadly adopted following the
repudiation of the rehabilitative project. This new model found intellectual
foundation in the work of James Q. Wilson, who argued that the function of
the penal system was not to reform offenders but “to isolate and . . . punish”
them.” Whereas the rehabilitative approach emphasized the social inputs of
individual criminal behavior, Wilson argued that the problem was the indi-
viduals themselves. As he put it, “Wicked people exist. Nothing avails except
to set them apart from innocent people’*® Although Wilsons phrasing
implies that “wicked people” are still “people”—i.e., psychologically complex
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beings with “rich, multi-layered identities and motivations”*—his broader

account suggests otherwise. As he framed the issue, criminal offenders are
evil, plain and simple. If they do bad things, it is because of who they are
and what they therefore choose to do, and no interventions, however well
meaning, can change them. Seen in this way, criminal conduct is no longer
a collective problem but an individual one. And if individual actors choose
to do wrong, not only is there no help for them, but the rest of us need have
no sympathy for them. In this way, the punitive penality heralded by Wilson’s
model recast not only the nature of penal subjects but also society’s moral
obligations to those subjects. On the earlier model, criminal offenders were
still regarded as people, able to change and grow and as such deserving of
collective understanding and investment. In the new punitive climate, by
contrast, to commit a criminal act is to reveal oneself as essentially and uni-
formly bad and thus not entitled to the consideration or respect otherwise
due fellow human beings.

Wilson’s deracinated and unidimensional account fit perfectly with the
Reagan eras radical individualism. It also helped justify a sharp ideological
shift away from any thought of reintegrating convicted offenders and toward
permanent exclusion. Consistent with this shift, legislatures across the coun-
try, explicitly rejecting the goal of rehabilitation,” set about revising their
sentencing laws. By the mid-1990s, many states had adopted policies such as
“truth in sentencing,” “three strikes,” and other schemes designed to impose
fixed terms and to increase the length of time served. Predictably, follow-
ing these changes, prison populations soared, and the people sent to prison
found themselves facing longer and longer periods of banishment.

Still, the system that emerged during the 1980s and 1990s did retain some
avenues for release and reentry. So long as sentences remained temporally
limited, even people with long fixed terms could at some point expect to
hit their deadlines and be legally entitled to release. Many life sentences,
moreover, retained the possibility of parole. And although going forward,
sentenced offenders would be mostly subject to the new mandatory regime,
there remained in custody many people sentenced under the previous
approach who retained parole eligibility.

The American criminal justice system in the late 20th century was thus
to some extent a patchwork, with some avenues remaining for the possible
reintegration of former prisoners. In a system without a strong exclusionary
disposition, the fact that some prisoners could continue to earn their way
back to society (whether through time served or demonstration of personal
reform) would provoke no backlash. When permanent exclusion is the moti-
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vating aim, however, such a backlash may be expected to emerge, along with
various legal and institutional strategies designed to plug the gaps. As I argue
in the sections that follow, this is precisely what has occurred, in ways consis-
tent with the aim of exclusion and the normative vision of penal subjects as
something less than human.

III. The Reproductive Effects of the American Prison

First, consider prison conditions.” A system committed to meaningful rein-
tegration postrelease would treat the period of custody as a chance to help
people overcome the personal difficulties and incapacities that informed
whatever antisocial behavior first brought them within the ambit of the crim-
inal justice system. Yet in American prisons today, one finds just the oppo-
site. In fact, it is hard to imagine institutional conditions less well designed to
facilitate successful reentry. There is little effective drug treatment, although
as many as half or more of incarcerated offenders have reported problems
with drug and/or alcohol addiction.”® Nor is there anything like sufficient
mental health care to provide adequate treatment for the estimated 56% of
state prisoners who suffer from serious mental illness.”® The emphasis on
custody over rehabilitation means that whatever skills people may have had
on admission are likely to deteriorate during their prison term>* and also that
few people are likely to develop new skills while in prison that will be useful
to themselves or others on release. Strict limits on visiting, combined with
the high cost of phone calls from prison® and the widespread practice of
siting prisons far from the urban centers where prisoners’ families are most
likely to live,”® mean that few people in prison are able to retain close fam-
ily ties”’—even though “one of the strongest predictors of post-release suc-
cess is the quality of a prisoner’s ongoing contact with loved ones”*® Grossly
inadequate medical care® leaves many people in custody with serious and/
or chronic medical conditions, which can impair successful reintegration.
Severe overcrowding in often unhygienic conditions, together with what is
frequently an absence of institutional strategies for preventing the spread of
disease, means that prisoners face infection rates for HIV, hepatitis C, tuber-
culosis, and even staph that are far in excess of infection rates on the out-
side,* thereby further burdening not only their health but also their capacity
to escape the social marginalization that often attends the poor and chroni-
cally ill.

These material effects are not the only barriers to successful reentry that
prisons systematically create. Equally debilitating is the severe emotional and
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psychological toll of the day-to-day custodial experience. As Terry Kupers
observes, this experience can “destroy[] prisoners’ ability to cope in the free
world,” leaving them “broken, with no skills, and a very high risk of recidi-
vism”® Worse still, the experience of living under the conditions that cur-
rently define life in many of the nation’s prisons and jails can leave at least
some people resembling the image of the angry, unstable, antisocial, and
potentially dangerous deviant that already justifies mass incarceration. And
having been subjected to this transformative process, affected individuals
will become even less able to successfully rejoin society on release.

Take, for example, the matter of personal space. As Justice Marshall noted
in his dissent in Rhodes v. Chapman, “long term inmate[s]” require a mini-
mum amount of personal space if they are “to avoid serious mental, emo-
tional, and physical deterioration”®® But American prisons today are often
chronically overcrowded, which means that people routinely live jammed
into dormitories® or doubled up in tiny cells designed for a single person, a
situation that alone may seriously compromise an individual’s “mental [and]
emotional” capacities® and that can readily give rise to anger, tension, and
hostility—and thus to disorder and violence—even among people not typi-
cally prone to aggression.®®

At the same time, the increased use of punitive isolation, whether in super-
max prisons® or under less extreme conditions, means that the damaging
effects of isolation are being experienced by more and more detainees, many
of whom will at some point be released.®” Studies show that people who have
lived in extended solitary confinement are likely to be not only more erratic
and violent in their behavior but also more angry. Haney’s research involv-
ing prisoners in the “secure housing unit” (SHU) of California’s Pelican Bay
facility found that almost 9o% of SHU residents “had difficulties” with “irra-
tional anger, compared with just 3% of the . . . population [outside prison].®
These combined effects on residents can lead to longer stays in isolation. But
the self-perpetuating character of supermax prisons and other forms of soli-
tary confinement has also meant that in a growing number of cases, prison-
ers are completing their sentences while in highly restrictive solitary confine-
ment and being released directly to the community. Unsurprisingly, when
people are freed straight from any type of solitary confinement, “there is
often trouble,” since “[t]he anger that has been mounting during their stints
in isolation causes many prisoners great difficulty controlling their tempers
just after being released”® Thus, both crowding and isolation contribute to
the reproductive logic of the prison, producing inmates whose anger, volatil-
ity, and general inability to function successfully in a social milieu are very
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likely to prompt disruptive and antisocial behavior both out in the free world
and in the prisons themselves, which in turn serves to justify the incarcera-
tion (or reincarceration) of those who act out in this way.

There is still another component of life in the modern American prison
that powerfully contributes to the exclusionary project: the ever-present
possibility of violence. Although this phenomenon has many explanations,
prison violence is frequently traceable to a complex set of institutional
dynamics, found especially in higher-security men’s facilities, reflecting what
might be thought of as a culture of hypermasculinity.”® In this culture, there
is a premium placed on being “manly;” a behavioral code that “says carry
yourself like a man, be hard and tough, and don’t show weakness””* Those
who act against this code, who show emotion, express need, or otherwise
reveal themselves as “soft,” risk being labeled a “punk”™? and, as such, a target
for all manner of abuse, ranging from intense verbal harassment and theft of
personal property to serious physical assault and rape.”” Men in prison thus
work hard at seeming tough and avoiding any word or act that might suggest
weakness or vulnerability.”

Being forced to maintain a constant front of hypermasculinity over a long
period can take a profound psychological toll. Men who have lived under
these circumstances report corrosive effects on the possibility for meaningful
interpersonal interaction, since “[w]ithout trust or letting someone know at
least some of your weaknesses, no strong bonds can develop””> The effect of
these emotional barriers is more than just loneliness. Over time, the need to
project a tough image and thus to build emotional walls compromises one’s
ability, whether inside or outside the prison, to forge any meaningful bonds
with anyone. Yet this ability is crucial to a stable, healthy life. As Derrick Cor-
ley reasonably asks, “If it is true that healthy people have healthy relation-
ships, and, if [as a consequence of these cultural dynamics] these relation-
ships are systematically denied prisoners, then how can [they] be expected to
eventually live in society as normal, law-abiding, productive people?”’

But the cultural code of hypermasculinity does not only impose obstacles
to emotional connections with others. In addition, the unrelenting need to
project an image of “hardness and toughness™”
ness to use violence to prove one’s own “manliness.” And this posture too can
become instinctual if sustained long enough. Such instincts may serve one
well in a carceral context, but their likely accompaniments—belligerence;
insensitivity; a hair-trigger temper; an inability to admit error, back down,
compromise, or work through differences in a mutually respectful way—are
precisely the antisocial tendencies that society fears to see in former pris-

demands a constant readi-
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oners. They are also tendencies that are very likely to keep their possessors
caught in the cycle of incarceration even after they have served their initial
prison terms.

There is an even worse malignancy in all this pressure to seem tough:
the direct link between the culture of hypermasculinity and the fear of rape.
Although not true of all prisons,”® in many facilities—especially the over-
crowded ones—the threat of rape motivates a gendered economy of respect
in which the more masculine one appears, the more respect one gets and thus
the greater one’s protection from victimization. In this system, sexual preda-
tors show themselves by their predation to be real men, and those prison-
ers facing a threat of rape who seek protection from correctional officers
will often be told by the officers to “fight or fuck?” In such a climate, those
individuals with the physical strength to defend themselves from attack—
even those not otherwise prone to violence—must be constantly prepared to
fight** As for those who are unable to protect themselves, they can escape
their dilemma only by hooking up with a more powerful prisoner (sometimes
known as a “wolf”),* who will protect them from violent rape by other pris-
oners in exchange for unlimited sexual access and other wifely duties such as
cooking and cleaning.®? This last resort, sometimes referred to as “protective
pairing,” has also perhaps more aptly been described as “sexual slavery”®

It is important to note that not all prison environments reproduce these
dynamics. Nor, even in those that do, are all prisoners caught up in them.*
But for those people who are not so lucky, the experience of living in such a
culture will be deeply degrading and dehumanizing and can do serious emo-
tional and psychological damage. Prisoners facing such conditions are not
free just to walk away. They instead must remain locked inside the site of
their abuse, often in close proximity to their abuser, in what can only be a
permanently traumatized and terrorized state bereft of any peace of mind.®
It should come as no surprise if, having endured such conditions for months
or even years on end, a man might be so full of rage and self-loathing as
to have trouble (re)building stable, healthy relationships or even navigating
ordinary social interactions on the outside. Given the important role played
by close personal relationships in successful reintegration, an inability to
form close personal bonds is likely to mean the continued social marginal-
ization of those who have been traumatized in this way. And the propensity
to anger and violence that anyone subjected to such treatment is likely to
develop will only contribute to the possibility of further antisocial conduct
and eventual reincarceration.
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As this brief sketch suggests, incarceration in the American prison is not an
experience designed to promote the successful social reintegration of the peo-
ple who have served their time. To the contrary, such a system is far more likely
to have the opposite effect, so that people who have once been caught in its net
will be unable to break free and rejoin society on terms of equal citizenship
and belonging. For a polity committed to meaningful reintegration, this state
of affairs would be intolerable. It does, though, seem wholly consistent with the
goal of permanent exclusion. It is also not difficult to recognize in these condi-
tions a particular normative view of the people subjected to them. Plainly put,
these are not conditions that would be imposed on people widely regarded as
tellow citizens and fellow human beings. They are instead the conditions of
Agamben’s “state of exception,” in which bare biological life is all that is left, in
which one may be killed without being either sacrificed (because, not being a
person of value, one’s death demands no ritual) or murdered (because one’s
death has no legal significance).’*® Agamben locates this status in the figure
of the “wolfman” or “werewolf,” a “monstrous hybrid of human and animal,”
which, although bearing the outward appearance of man, is widely recognized
not to be human.¥” As such, these creatures may be killed without ceremony
or at the very least banned from the community without a second thought.
Indeed, the exclusion of such monsters becomes precisely what must be done
to protect those who are regarded as fully human (and thus as full citizens)—
an imperative consistent with Jonathan Simon’s characterization in this volume
of “total incapacitation” as a means to guard society from the “contamination”
thought to emanate from prison inmates.*® Notice, moreover, what Agamben’s
image of the wolfman/werewolf suggests about the appropriate conditions of
confinement for the contaminated: if the werewolf is successfully trapped, he
may perhaps be kept alive, but no efforts need be expended to ensure his well-
being while caged or to help him flourish despite his constraints. He is nonhu-
man, an animal, and thus merits no such consideration.

IV. Life Means Life: The Gradual Disappearance of Parole

The conditions just explored, although perhaps officially bemoaned, are in
fact fully consistent with the exclusionary project. Still, despite the debilitat-
ing effects of prison, some people do—against the odds—manage to find a
way while in custody to develop or strengthen prosocial skills. This is espe-
cially true of lifers, who tend to be better able to screen out the toxic and
often violent gamesmanship of the younger inmates and to be left alone to
do their time in peace. This means that, over time, even long-term inmates
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who once posed a threat to public safety may become fully capable of leading
healthy and productive lives on the outside.

In a society committed to meaningful reintegration, a showing that indi-
viduals in custody could be safely returned to society would prompt their
ready release. By contrast, in a society committed to permanent exclusion,
such a showing would only be unwelcome. This is particularly so when the
exclusionary project is cloaked by a rhetorical commitment to reintegration
when possible, since in such a system, it would be hard to justify keeping
behind bars someone capable of living safely in society. Indeed, from an
exclusionary perspective, every person who succeeds in demonstrating the
capacity to safely reintegrate exposes the gaps in a system that cannot punish
every convicted offender with LWOP. For an exclusionist system, the chal-
lenge is closing the gaps.

Over the past two decades, jurisdictions across the U.S. have met this
challenge with various strategies to limit parole grants even for those people
who can demonstrate their rehabilitation.* The most obvious development
in this regard was the introduction and swift adoption of LWOP sentences.
LWOP is the perfect exclusionary strategy. In one stroke, the target is perma-
nently exiled, foreclosed from ever making a case for release. It is thus to be
expected that a system committed to permanent exclusion would embrace
the use of LWOP. And sure enough, one finds a substantial recent increase in
the use of this sentence. According to the Sentencing Project, in 1992, there
were 12,453 people serving LWOP sentences in the United States. By 2003,
there were over 33,000, and by 2008, over 41,000.”° Every state save one has
made LWOP an available penalty,” and as of 2009, at least six states and the
federal system have eliminated parole eligibility entirely for people receiv-
ing life sentences, making LWOP the norm in those jurisdictions.”” Between
2003 and 2008, the number of LWOP sentences grew at a rate “nearly four
times [that] of the parole-eligible life sentenced population,” a change con-
sistent with an emerging commitment to permanent exclusion.”

Still, many people have continued to receive life with the possibility of
parole: 5,471 between 2003 and 2008 out of a total of 12,933 life sentences
imposed.” This fact may seem to cut against the notion of a widespread com-
mitment to exclusion. But too much should not be made of the persistence
of life with parole eligibility. For one thing, given that LWOP is a relatively
recent innovation, it is striking that well over half the life sentences imposed
during this period were LWOP sentences. More significant still, the fact that
the possibility of parole is retained as a formal matter turns out in today’s
penal climate to make little practical difference. What in the middle decades
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of the 20th century was a meaningful process in which parole boards seri-
ously considered individual claims of rehabilitation has become in most
cases a meaningless ritual in which the form is preserved but parole is rarely
granted.

California is a case in point. In California, life sentences typically take the
form of some minimum number of years (typically 7, 15, or 25) to life. Prison-
ers do not become parole eligible until they have served the minimum. Once
they serve that time, the governing regulations require the Board of Parole
Hearings (the Board) to consider parole eligibility. Directed by law to take
account of a wide range of circumstances, including the crime itself, the indi-
vidual’s criminal and “social” history, and his or her behavior while incar-
cerated,” the Board is to consider whether the prisoner “pose[s] an unrea-
sonable risk of danger to society”®” If not, a parole date is to be set.”® Given
the population at issue, it would not be surprising if many people who came
before the Board were found ineligible for parole at their earliest possible
release date. But, assuming meaningful review, one might expect the Board
to see some appreciable number of people, especially by the third or fourth
time around, who could be released with minimal public safety risk. And
yet, for the past decade, the Board has denied 98% of the petitions it hears.”
From this, one might conclude that lifers in California are especially danger-
ous. But in fact, the evidence suggests that the Board’s practice of routinely
denying petitions is a product not of the meaningful review of the merits
of each case but of a determination not to grant parole except in the rarest
instances.

This sort of resistance to granting parole is not unique to California.
Across the country, parole boards and governors have grown increasingly
reticent to release even people with strong cases that their release would pose
a minimal threat to public safety. As a result, “it has become increasingly
difficult for persons serving a life sentence to be released on parole”® Why
should this be? One possible explanation is the nature of prison conditions
sketched earlier. Having been systematically subjected to degrading, destruc-
tive conditions, fewer and fewer prisoners may be able to demonstrate that
they are fit for release. And to some extent, this may well be the case. But
research into the relevant population—lifers who retain the possibility of
parole—strongly indicates that in many cases, the obstacle is not the individ-
ual’s inability to safely reintegrate but political resistance to granting release.
As Ashley Nellis notes, lifers often mature in custody, are generally more well
adjusted than younger prisoners, and “are frequently lauded by corrections
administrators as easier to manage.”'"" As long-term inmates, moreover, lifers
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typically age out of crime, and those who have managed to get out on parole
have been persistently found to pose a relatively lower risk of recidivism."
Finally, the growing willingness of the federal courts to intervene and reverse
parole denials by state parole boards'”® strongly suggests that one must look
beyond prison conditions—destructive though they may be—to understand
the dramatic decline in parole grants in recent years.

In practical terms, this decline is best understood as a political phenom-
enon. Parole decisions require all-things-considered judgments as to the
ability of an individual to live safely in society. This enterprise necessarily
carries some risk that errors will be made. This was as true in the mid-20th
century as it is today. But politicians have increasingly come to pay a serious
political price for any such mistakes. Most famously, in 1988, the presiden-
tial campaign of Democratic nominee Michael Dukakis was derailed by rev-
elations that while Dukakis was governor of Massachusetts, a state prisoner
escaped from a weekend furlough and went on to commit violent rape and
aggravated assault. It is unlikely that Dukakis had ever heard of Willie Hor-
ton before the campaign of Republican nominee George H. W. Bush brought
Horton to the attention of the American public, but no matter. The furlough
had happened on Dukakis’s watch, so he was held politically accountable for
all that followed.

Politicians’ fear of being “Willie Horton-ed” has arguably had a direct and
serious impact on parole in the United States. Although the parole struc-
ture differs among jurisdictions, in many states the governor has consider-
able control over the process, whether indirectly through the appointment of
parole board members or directly through veto power over their decisions.
Many state executives have preferred to dramatically curtail the granting of
parole rather than risk the single mistake that might threaten their career.
But—and here is the key point—it is unlikely that this trend would have
emerged were it not consistent with the prevailing propensity to exclude.
Were people in prison widely viewed as human beings just like anybody else,
it might be regarded as beyond cruel, not to mention an indefensible waste
of taxpayer dollars, to maintain in custody those who could show themselves
to be reformed. It is understandable that parole boards would want to be sure
that petitioners would pose little public safety threat. Still, when a person has
spent decades behind bars and when the evidence of suitability for release
is strong, a society committed to meaningful reintegration would take for
granted that he or she should be released.

Judging from the policies and practices that currently govern the parole
context, however, American society at present takes a very different view of
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the matter. What one finds instead are demands for fewer parole grants and
even for parole-eligible individuals to have fewer opportunities to present
their cases for parole. In California, for example, a recently adopted ballot
initiative known as “Marsy’s Law” greatly extended the time between parole
hearings. Prior to the law’s passage, there was a presumption of annual hear-
ings,' although the Board retained the discretion to delay a hearing for an
additional year on a finding that “it is not reasonable to expect that parole
would be granted at a hearing during the following year” and for four addi-
tional years if this finding is made and “the prisoner has been convicted of
murder”® Marsy’s Law extends the default between parole hearings to 15
years and flips the presumption. The Board retains the authority to reduce the
waiting time but can do so only if it “finds by clear and convincing evidence”
that “consideration of the public and victim’s safety does not require a more
lengthy period of incarceration”* And that discretion is limited: the shortest
possible period between hearings is now 3 years (the other stipulated alterna-
tives are 5, 7 and 10).""” In theory, after Marsy’s Law, the most someone who is
able to show clear and convincing evidence of parole eligibility would need to
wait between hearings would be 3 years. But the restrictions the new law cre-
ates dovetail too well with the Board’s existing inclination to refuse parole in
almost all cases for a 3-year delay to become standard. Those familiar with the
process report that post—-Marsy’s Law, most people denied parole are receiv-
ing subsequent hearing dates at least 5 years from the time of a denial.'®®
Implicit in this shift is not only a commitment to longer sentences but
also an insistence that, despite statutory schemes creating an entitlement to
parole consideration, people in prison must and will be kept behind bars as
long as the state can possibly keep them there. One might frame this dis-
position as indifference to the fate of society’s prisoners, and that attitude
is certainly part of the story. But in some cases, such a neutral term seems
inadequate to capture what appears rather to be affirmative hostility to the
prospect of any reintegration. This hostility was vividly on display recently
in North Carolina, when—to the apparent surprise of both the courts and
the legislature—it emerged that over a hundred lifers convicted in the 1970s
would soon be legally entitled to release. At issue were life sentences imposed
between 1974 and 1978. During those years, the governing statute fixed a life
term at 8o years.'”” But in 1981, the state legislature passed a law allowing
prisoners the opportunity to earn up to 50% off their sentences through good
behavior.™® And in 1983, the state’s Department of Corrections expanded the
“day-for-a-day” provision of the 1981 law to apply retroactively to those who
were convicted prior to 1981." Taken together, these provisions established
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that, assuming uniformly good behavior, people sentenced to life under the
1974 law could be entitled to release once they had served 40 years.

In 2005, North Carolina prisoner Bobby Bowden made just this argument
in a habeas petition, and he prevailed in the state court of appeals."? Because
in 1978 the North Carolina legislature amended its statute, redefining life as
the indeterminate sentence of life with the possibility of parole,”™ the ruling
in State v. Bowden potentially applied only to an estimated 120 or so people
sentenced to life between 1974 and 1978." Predictably, however, opponents of
the outcome in Bowden—including the state’s governor, leading newspapers,
the North Carolina Fraternal Order of Police, and victims’ rights advocates—
quickly lined up to condemn the decision.

What is interesting here is that this opposition was so predictable, despite
the fact that those people whose sentences stood to be affected had uni-
formly committed their crimes more than three decades previously. Admit-
tedly, there may have been grounds for concern regarding the release of so
many lifers without any individualized determinations as to a possible public
safety threat. But as noted, available research suggests that, given the age and
lengthy confinement of those individuals whose sentences were affected, the
risk of recidivism they posed was relatively low."® Indeed, Bowden himself
had only hit the statutory deadline because of his accumulated good-time
credit,"® which in total suggested someone who had lived in an orderly and
peaceable manner for over 30 years. And the same would have to be true
of anyone entitled to early release in the foreseeable future on the statutory
scheme on which Bowden relied.

Yet rather than press for individualized hearings to determine suitability
for release, Governor Bev Perdue fought any release at all."” In terms consis-
tent with the exclusionary project, she asserted that “life should mean life,
and, even if a life sentence is defined as 80 years, getting out after [40 years]
is simply unacceptable”® Thomas Bennett, executive director of the North
Carolina Victims Assistance Network, had a similar take. As Bennett put it
after Bowden, “we’ve got a hole in the law, and these felons are going to use it
to crawl out of prison”"

It is through its policies and practices that a state reveals its position on
the spectrum between meaningful reintegration and permanent exclusion.
For this reason, one should perhaps not make too much of the statements
of Perdue and Bennett. But these statements are nonetheless telling, espe-
cially read alongside the state’s refusal even to consider releasing people who
were found to have a strong legal claim to freedom and who, after decades in
prison, may well have posed no public safety threat. Both sets of comments
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lay bare the exclusionary imperative motivating the opposition to Bowden,
and Bennett’s statement in particular makes plain the conception of prison-
ers that undergirds the relentless impulse to exclude. Not only, as James Q.
Wilson had it, are incarcerated offenders essentially “wicked,” but they are
insects or worms crawling in the dirt. This imagery exposes two basic beliefs
that seem to animate the exclusionary project: people in prison are subhu-
man, and they are polluted and unclean. They must therefore be kept away
from society, lest they defile the rest of us. Viewed in this light, recent events
in North Carolina seem further to vindicate Simon’s construal of the penal
push for “total incapacitation” as motivated less by a desire to prevent crime
than by a fear of “contamination” from contact with people who have spent
time in prison.”®

V. The Exclusionary Effects of Collateral Consequences

Despite LWOP’s eclipse of parole-eligible life sentences and the relative rar-
ity in today’s carceral climate of parole grants even for those individuals who
retain the possibility of parole, the time-limited nature of most custodial sen-
tences means that most people sent to prison will at some point be released.””
But the challenges facing people with felony convictions do not end with
the custodial term. Even apart from the long-term harmful effects of prison
conditions,? former prisoners will face many serious obstacles to successful
reentry. Many will find themselves without the support of friends or loved
ones who over the years may have died or become estranged or just moved
on.”” Employers may be reluctant to hire them."?* People newly released from
prison are also likely to have little or no money on which to rely while try-
ing to set themselves up with the components of a postcarceral life.”” After
living for long periods—sometimes years—making few decisions and taking
no responsibility for the provision of even basic personal needs, they may
feel themselves at sea and unable to manage the endless details of daily life
on the outside. And to make matters worse, they may yet be wrestling with
the temptations of substance abuse after years without effective drug treat-
ment. In short, for many if not most people, successful reentry is sure to be
extremely hard.

A society committed to meaningful reintegration would regard these dif-
ficulties as collective problems demanding public attention and state action.
In the American context, however, far from working to alleviate the burdens
of reentry, the state instead exacerbates them.”® As a consequence, people
newly released from prison face not only the psychological, material, and
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structural obstacles already noted but also a host of state-imposed disabili-
ties that make it even harder for them to successfully reintegrate.’” Among
other impediments, these disabilities can include “[b]ans on entry into pub-
lic housing, restrictions on public-sector employment, limits on access to
federal loans for higher education, and restrictions on the receipt of public
assistance.”"”® Those with felony convictions may also be “ineligible for many
federally-funded health and welfare benefits,” including food stamps.”® They
“may no longer qualify for certain employment and professional licenses*°
Their driver’s licenses may be automatically suspended,” making it hard in
some jurisdictions for them to make meetings with their parole officers, get
to work, etc., thus risking revocation of their parole. In many cases, people
with felony convictions cannot vote, serve on juries, or enlist in the mili-
tary.> Formerly incarcerated people also face legal obstacles to getting access
to their own children. Before regaining custody, newly released parents may
be required, among other things, to attend parenting classes, complete drug-
treatment programs, and provide stable residences. Given the obstacles they
face, it can be difficult for people just out of prison to find work and housing,
which means that in practice, even those committed to reconstituting their
families may be unable to do so."

It is hard to overstate the breadth of the legal disabilities placed on people
with felony convictions in the United States. The American Bar Association
Criminal Justice Section recently embarked on a project to catalogue all state
and federal statutes and regulations that impose legal consequences on the
fact of a felony conviction. As of May 2011, the project had catalogued over
38,000 such provisions,”* and project advisers estimate that the final number
could reach or exceed 50,000.”> Many of these restrictions will likely prove
unobjectionable, particularly those that carefully tailor the restriction to the
nature of the crime. To take an example at random: § 4842(d) of the Califor-
nia Business and Professional Code allows the licensing board to deny an
application for a prospective “registered veterinary technician” if the appli-
cant has “[b]een convicted of a crime substantially related to the qualifi-
cations, functions and duties” of someone in that position.”® But in many
other instances, the restrictions are far broader and seemingly gratuitous.
For example, under federal law, anyone convicted of drug possession or drug
trafficking may permanently lose access to all “federal benefits”*” As Gabriel
Chin notes, this blanket exclusion potentially applies to over 750 federal ben-
efits, “including 162 by the Department of Education alone

People coming home from prison already face long odds. The combined
effect of these various obstacles makes it that much harder for former pris-
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oners to piece together the components of a stable life (home, family, work,
schooling, etc.) and only increases the chances that they will slip back into
the patterns and behaviors that led them to prison in the first place. But the
practice of placing formidable impediments in the way of successful reen-
try does more than simply increase the likelihood of reincarceration. It also
consigns to social marginalization even those people who manage to stay
free. As Bruce Western and Becky Pettit observe, former prisoners have col-
lectively become “a group of social outcasts,” whose “[s]ocial and economic
disadvantage, crystallizing in penal confinement, is sustained over the life
course.”™ This group has “little access to the social mobility available to the
mainstream.”**® The effect, moreover, is “intergenerational,” so that children
of incarcerated parents are more likely when young to experience poverty,
dislocation, and other markers of disadvantage, setting them up for lives as
“social outcasts” themselves."!

The socioeconomic disadvantage that dogs even those people who man-
age to stay out of prison may at first seem unrelated to the impulse to exclude
that currently drives much penal policy in the direction of increased incar-
ceration. But as the term “social outcast” suggests, there are many ways to
exclude, of which prison is only the most obvious. The wide employment and
residency restrictions many jurisdictions have lately imposed on registered
sex offenders—indeed, the very notion of a sex-offender registry itself—indi-
cates the array of noncustodial options available to a state wishing to contain
those who are judged socially undesirable.

Indeed, as important recent work by Katherine Beckett and Steve Herbert
12 creative collaborations between municipal authorities and local
police have begun to make it possible for the state to mark out certain people
for extended exclusion from the shared public space without the need for
prisons—or even for criminal conduct. In Seattle and other urban centers,
multiple such tools are now operating to “explicitly create and enforce zones
of exclusion”™ For example, “off-limits” orders, which can be imposed on
people merely suspected of drug or prostitution offenses, require subjects
to stay out of designated neighborhoods or “zones” on pain of imprison-
ment."** In some cases, these zones “comprise significant parts of the city and
may include the entire downtown core in which social and legal services are
concentrated.”'*

Similar effects have also been achieved through innovative expansion of
trespass laws. To commit trespass, a person must have previously received a
warning or “admonishment” of limits on access. Having been so admonished,
a person who returns may be subject to arrest and imprisonment. Trespass is

reveals,
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typically used to prevent access to private property. But in Seattle, the law of
trespass has been increasingly applied to a remarkably wide range of public
spaces, including “public parks, libraries, recreation centers, the public trans-
portation system, college campuses, hospitals, religious institutions, social
services agencies, and commercial establishments,” as well as public hous-
ing and even sidewalks and public streets.*® The justifications for exclusion
range widely. “Parks exclusion” laws allow police and park officials to impose
bans on access to “one, some, or all public city parks for up to one year” for
a host of minor infractions including “being present after hours, having an
unleashed pet, camping, urinating, littering, or possessing an open container
of alcohol”* In a number of municipalities, any nonresident found on pub-
lic housing property may be “trespass-admonished” and subject to arrest if
he or she returns. Business associations are increasingly encouraged to del-
egate to police officers the power to remove people from places otherwise
open to the public, merely on suspicion that targeted individuals “lack ‘legiti-
mate purpose’ for being there” In Seattle, such an arrangement exists even
as to “321 downtown parking lots”—and if a person is banned from one such
lot, he or she is banned from them all and “thereby subject to arrest (for tres-
pass) for walking through any one of them”*

Seattle is not alone in this creative use of exclusionary authority. Accord-
ing to Beckett and Herbert, some combination of the programs they describe
are in force in cities as varied as New York, Los Angeles, Portland, Las Vegas,
Cincinnati, Honolulu, Boston, Richmond (Virginia), and Fort Lauderdale.
This panoply of exclusionary tools has a “net-widening” effect; despite the
civil nature of the violations that can lead to “no-go” orders, repeated viola-
tion can land a person in jail even absent otherwise criminal conduct. In this
latest twist, to be marked out for exclusion it is enough simply to be persis-
tently “undesirable” or “disorderly”™® Viewed alongside this range of innova-
tive and noncustodial exclusionary mechanisms, the prison begins to appear
less the necessary centerpiece of the state’s response to crime than simply the
most extreme and effective means to enforce a spatial segregation between,
on the one hand, those people the polity is prepared to recognize as full
political citizens and, on the other hand, the marginal, disorderly, aestheti-
cally unpalatable others with whom “respectable” members of society would
prefer not to have to deal.™
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VI. Current Carceral Practice and the Purposes of Punishment

The picture painted above does not, of course, reflect the way the penal sys-
tem is conventionally understood. According to the standard account, penal
sanctions are not about exclusion for its own sake but are instead the essen-
tial means by which the state prevents crime and imposes just deserts on
criminal wrongdoers. Indeed, to suggest otherwise may strike some readers
as wrongheaded and even offensive. Prison, after all, is what we do to the
people who have done awful things to innocent victims. It is where we send
the rapists, the murderers, and other violent people to punish them for their
wrongdoing, to keep them from reoffending, and to send a warning to oth-
ers. Seen in this light, exclusion is simply a byproduct of punishment. It is
what happens to criminal offenders so that society’s legitimate penological
interests may be vindicated.

In the abstract, this standard account may seem compelling. But closer
inspection reveals a remarkably poor fit between the actual practices of the
American carceral state and the most frequently invoked penological pur-
poses. These stated purposes center on individual actors and their crimes. At
base, retribution asks what the actor did and what penalty he or she deserves
as a result. Deterrence asks what it would take to dissuade other similarly sit-
uated actors from committing the same crime. Even incapacitation focuses
on the offenders themselves and considers whether, to what extent, and for
how long those individuals must be kept separate from society in order to
ensure public safety. Yet many of the most significant burdens imposed on
people with felony convictions, including many noted here, have at best an
attenuated connection either to the original offense or to the character of
the offender. Prison conditions are borne equally by all residents of a given
facility, whatever their offense of conviction. Specific harms experienced by
individual prisoners—say, denials of urgently needed medical care or sexual
assault at the hands of fellow inmates or guards—are in practice inflicted
randomly, with no connection to the sufferer’s original crime. Likewise,
the collateral consequences of felony convictions are frequently imposed
across the board regardless of the precise nature of the felony—and in cases
in which this is not so, it is not necessarily the worst offenders who are most
heavily burdened.® And, as we have seen, what currently passes for parole
review in many jurisdictions systematically denies release even to people
who would pose a minimal public safety threat, without any effort to justify
the denial in terms of the purposes of punishment. Perhaps in some cases the
parole denial could be so justified, but the almost total absence of thought-

Creating the Permanent Prisoner | 119



ful consideration in this vein strongly undermines any claims of meaningful
individualized determinations in each case, which is what standard peno-
logical justifications would require.

The move to determinate sentencing—whether LWOP or less extreme
mandatory minimums—equally suggests an unconcern with the particu-
lars of individual cases, the relative culpability of individual offenders, or the
actual threat individuals pose. The length of many fixed sentences, although
perhaps in some individual cases consistent with assessments of the actor’s
desert or the demands of public safety, often seems wildly excessive and thus
hard to justify on these terms. More generally, given the wide range of acts
currently punished with extended prison time, not to mention the general
absence of concerted efforts to ensure that the range of penalties imposed
reflects considered moral judgments as to the greater or lesser severity of the
various crimes, it is hard to argue that the penal system today is motivated
by a commitment to imposing morally proportionate punishment. Nor is
there any apparent effort to determine whether and to what extent x years in
prison—or, for that matter, any prison sentence at all—would yield meaning-
ful deterrence or otherwise serve public safety.

LWOP is just one obvious example. Even assuming that some offenses are
atrocious enough to justify the extreme step of incarcerating the offenders for
the rest of their natural lives—a premise at least called into question by the
historically contingent character of the penalty and its wholesale rejection by
many European and Latin American countries®—the wide range of crimes
currently punishable with LWOP in the United States," not to mention the
racial disproportion in the application of the sentence,”® makes it hard to
credit the notion that LWOP sentences are imposed only when proportionate
to the offense and deserved by the offender. LWOP sentences are also hard to
justify on grounds of incapacitation; in any given case, it is impossible at the
time of sentencing to gauge the threat the offender will pose decades down
the road, thus making the denial of parole eligibility up front at best peno-
logically gratuitous. As to deterrence, any claim that imposing a permanent
life sentence on a given set of offenders will discourage other people from
committing similar crimes is wholly speculative, as is the notion, implicit in
the LWOP sentence, that no lesser penalty—say, life with the (meaningful)
possibility of parole—would serve as well.

The claim here is not that no legitimate public interests are realized by
criminal punishment. Some criminal offenders certainly deserve serious pun-
ishment. No doubt, too, many citizens are dissuaded from criminal activity by
the threat of penal sanctions. But given the highly imperfect fit between con-
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ventional penological justifications and the actual practices of the American
carceral state, it seems clear that something more is going on and that contem-
porary penal practices are serving some other purpose.”” Nor is my claim that
the state may never legitimately inflict punishment, even severe punishment,
on convicted criminal offenders. To be legitimate, however, penal sanctions
should at a minimum be justifiable on some valid penological theory, held
and applied in good faith.”® Moreover—and here is perhaps the key point—
the imposed sanction must be consistent with an acknowledgment that the
object of punishment is a fellow citizen and human being who, notwithstand-
ing the crime, is entitled to equal consideration and respect as such.”*

To approach criminal punishment from this perspective would demand a
radical rethinking of many practices that are taken for granted in the current
penal climate, including many of those examined here. Consider what would
have to change if prisoners were widely understood to be fellow human
beings and fellow citizens: Prison conditions would necessarily be humane
and the opportunities for human development meaningful, notwithstanding
the (temporary) deprivation of freedom. Parole applications would be seri-
ously scrutinized, and, perhaps after some period of confinement propor-
tionate to the crime, those individuals found to pose no future public safety
risk would be released. And once released, people with felony convictions
would not be burdened with gratuitous civil disabilities and might even be
assisted by the state with the enterprise of reentry.

If these possibilities seem familiar, it is because we have seen them once
already, when contemplating the likely policies of a system committed to
meaningful reintegration.® It turns out, in other words, that to challenge
current penal practices as illegitimate, it is necessary to reject the assumption
currently driving the American carceral system, that individuals subject to
criminal punishment have thereby forfeited their status as political citizens
and moral equals.® It is this assumption that underpins the exclusionary
project and that must be disavowed if this project is to be abandoned and its
destructive effects reversed.

VII. Death and Life

Societies that punish with imprisonment may yet commit themselves to
the meaningful reintegration of the people who have served their time.
The American carceral system in the early 21st century takes the opposite
approach, committing itself as much as possible to the social exclusion of
convicted offenders. Viewed in this light, LWOP is the emblematic criminal
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penalty. LWOP affords permanent exile. By foreclosing the targets from ever
even making a case for release, LWOP leaves no gaps. In this sense, it is the
limit case of the exclusionary impulse.

To this, one might argue that the death penalty is an even more extreme
mechanism for exclusion, and in one obvious sense this is so: not only will
people sentenced to death have no opportunities to press their case for
release, but they will also be executed. Still, there are grounds for regarding
these two penalties as fundamentally distinct in ways that make LWOP and
not capital punishment the logical extreme of the exclusionary ideal. One
telling difference lies in the temporal implications of each. When the death
penalty is imposed, the state commits to destroying the offender, to ending
his life. Not only has the offender been judged irredeemable, beyond reform,
but the destructive character of the sentence forecloses the possibility that
he might one day prove the state wrong. His life is over, and he will have no
more chances. LWOP, too, reflects a judgment that the target is irredeem-
able; for what she has done, she will spend the rest of her life in prison. But
the sentence, by its very nature, creates the space within which the targeted
offender can continue to exist. And with that ongoing existence—that life—
comes the possibility of growth and change. This means that, notwithstand-
ing the finality of an LWOP sentence, subsequent events may rebut the judg-
ment of irredeemability that originally justified the penalty. Yet at the same
time, the sentence also deprives the subject, ex ante, of any future opportu-
nity to show that she has changed sufficient to justify release.

It is this finality in spite of the possibility of change that in key part dis-
tinguishes LWOP from death. Of course, in reality, the pronouncement of
a death sentence is typically followed by decades in custody, during which
people on death row could well change and mature. Viewed in this light, the
differences in this respect begin to narrow. But what in the death penalty
context is only an accidental effect of a lengthy appeals process is an essential
feature of LWOP, and this essential feature makes LWOP the defining sen-
tence of an exclusionary system. Even a reintegrationist system would main-
tain in custody those who could not be safely released. What distinguishes
a system committed to permanent exclusion is the determination to refuse
reentry even to those who could be productively reintegrated. And what better
way to guarantee this refusal than to foreclose in advance any possibility of
review?

There are other respects in which recipients of LIWOP are more pro-
foundly excluded from the body politic than those who are sentenced to
death. People who get death immediately embark on a lengthy appeals pro-
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cess, often with high-powered pro bono legal representation for which they
never could have afforded to pay, and which they receive only because of
their death sentences. During this period, they will receive regular and per-
haps even searching review of their legal claims. To be sure, this attention is
limited, as is the scope for legal redress. And any attention accorded capital
defendants by the state during the appeals process is only in the service of
clearing the way for their ultimate execution. Still, when a death sentence
is imposed, the threat of state-sponsored execution means the law remains
engaged. If a death sentence reflects a collective rejection of the subject’s
right to coexist with others in society, it also affirms his ongoing status as
citizen and legal subject.

By contrast, with a sentence of LWOP, the law withdraws, taking with it
the acknowledgment of shared membership that ongoing legal engagement
provides. The individual sentenced to LWOP thus finds herself permanently
outside the legal and political world, facing what is in practice unmitigated
official discretion. In this way, the people who get LWOP come to occupy a
version of Agamben’s “state of exception,”** a zone of “bare life” into which
the law does not reach, and in which the sovereign—here, in the guise of
prison officials—has assumed permanent custody and control over subjects
“ripped out of their social contexts and gutted of their politics and identi-
ties”'® To be sure, people doing LWOP retain some (minimal) constitutional
protections, available to those few claimants able to overcome high proce-
dural hurdles, defeat official claims to immunity, and satisfy demanding
and extremely deferential standards for recovery. Yet even when successful,
such claims will bear only on the custodial conditions in which these perma-
nent prisoners will spend the rest of their natural lives. What is not open to
considered review is the sentence itself. As a formal matter, current Eighth
Amendment doctrine provides for judicial review of noncapital sentences
for “gross disproportionality”** In practice, however, this review is cursory
at best, and the finality embodied in the sentence itself generally reflects the
fate of the subject, notwithstanding the formal availability of direct appeal
and habeas review. Thus, unlike a death sentence, which affords the subject
continued meaningful engagement with the legal system, an LWOP sentence
in all but the rarest of cases brings an immediate and final excision of the
subject from the body politic.'®®

Capital defendants, moreover, retain a moral status, an affirmation of their
essential humanity, in a way that subjects of LWOP do not. Certainly, one
should not overstate the degree of this affirmation in the death penalty con-
text. Indeed, given the natural human aversion to killing another person,'*®
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the dehumanization of those people sentenced to death may be a necessary
prelude to their execution by those men and women charged with perform-
ing this task. But there are nevertheless ways that targets of capital punish-
ment remain very much present to the collective consciousness as fellow
human beings. This awareness is evident from the outset, in the seriousness
of purpose with which the state approaches even the possibility of imposing
a death sentence. As I. Bennett Capers describes in this volume,'*’ in the U.S.
Attorney’s office where he worked, he and his fellow Assistant U.S. Attorneys
(AUSASs) followed detailed protocols ensuring many layers of consideration
and review merely to decide whether to bring a death case in the first place.!®

This sort of careful and solemn attention is evident at every stage of a cap-
ital case: the decision to file, the many levels of judicial review, the ceremony
brought to bear on the execution itself, not to mention the frequently intense
public expressions of doubt and misgiving as to the propriety and legitimacy
of state-sponsored killing in general. Each step reflects at least some collec-
tive awareness of the gravity of the undertaking—the proposed execution of
a human being. In this recognition is a bridge between the subject of punish-
ment and the rest of us; like us, he can die and can suffer both in death and in
the knowledge beforehand that death is upon him. Indeed, the very notion
that an offender deserves to die for what he has done—perhaps the most fre-
quent and powerful justification for capital punishment—affirms his place in
the human community; as a full moral agent, he is responsible for his actions
and must bear the consequences. In these ways, even in death, the executed
are accorded and thereby retain a place in the shared moral world.

These features contrast starkly with official practices and public attitudes in
the context of LWOP. Capers recounts that he and his fellow AUSAs “barely
gave . .. a thought” to those defendants facing LWOP, who were tried “as if they
were . .. on an assembly line”* Although Capers took his death cases so seri-
ously that “the names of [his] death-eligible defendants” remain with him to
this day, he has “trouble remembering even one of [his] LWOP defendants”
Unlike death sentences, LWOP sentences are not rationed; as Jessica Henry’s
catalogue of the arbitrary and excessive imposition of LWOP and other DIP
(death-in-prison) sentences makes clear,” they are meted out readily and seem-
ingly with little reflection as to either the extreme severity of the penalty or its
proportionality to the crime. Once sentenced, those individuals serving LWOP
are generally ignored by the public at large, as is the normative question of the
propriety of the LWOP sentence itself. In contrast to the implicit acknowledg-
ment of a capital defendant’s moral subjectivity and the public debate over the
appropriateness of capital punishment, society scarcely considers either the
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question of what a person getting LWOP did to deserve such a severe punish-
ment or the fact of his or her continued existence and thus ongoing suffering in
prison. In the case of LWOP, these issues, and the individuals they most imme-
diately and urgently concern, are instead swept away like the insects and worms
invoked by North Carolinian Thomas Bennett after Bowden.”*

The animating question of this volume is whether LWOP is the new
death penalty. As a practical matter, the numbers do suggest something like
LWOP’s displacement of capital punishment. Today, over 41,000 people are
serving LWOP sentences, compared with approximately 3,100 people on
death rows nationwide.”” There are of course innumerable legal and politi-
cal explanations for this shift. But the impulse to social exclusion evident in
the policies and practices explored in this chapter raises the possibility that,
more than simply a policy shift toward a different penal regime, these num-
bers may also indicate a shift in the collective disposition toward the targets
of penal harm.

In recent discourse on penal practices, one senses an additional emotional
driver alongside the more familiar hatred and rage often expressed against
criminal offenders: a profound unconcern with what ultimately happens to
the individuals caught by the criminal justice system—or the juvenile justice
system, or immigration detention, or at Guantdnamo, or any of the other
“states of exception™ that currently dot the American landscape. If there is
something to this sense, it suggests that the challenge for advocates of crimi-
nal justice reform is not only that of confronting public anger, hatred, and
fear toward criminals, although these emotions are still very present and
must be acknowledged and addressed. It is also that of somehow overcoming
the denial of a shared social membership, and of a common humanity, that
lies at the heart of the impulse to exclude. Here the rhetoric of the “reen-
try” movement seems to hold much promise. By reminding observers that
the people we send away “all come back,” reentry efforts aim to construct
an understanding of former prisoners as fellow members of society, fellow
human beings who, once “back,” have the same aspirations—for a stable
home, a family, employment, personal betterment, etc.—as everybody else. If
the material commitments to this enterprise have thus far been less than one
might wish, the normative thrust of the movement begins to appear precisely
what is necessary to challenge the project of permanent exclusion that, I have
argued, drives current penal practice from LWOP on down.
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